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ROAD TRAFFIC LEGISLATION AMENDMENT BILL (NO. 2) 2015 
Second Reading 

Resumed from 6 September. 
HON STEPHEN DAWSON (Mining and Pastoral) [8.33 pm]: This evening, I rise to speak on behalf of the 
opposition as the lead speaker and indicate that we will support the Road Traffic Legislation Amendment Bill 
(No. 2) 2015. Let us be clear that any bill about road safety is about saving lives and any delay in progressing a bill 
such as this could put lives at risk. It is disappointing that the minister with responsibility for this portfolio made 
announcements about changes to road traffic legislation in early 2015. It is only now in September 2016 that we are 
seeing legislation before the house. It is disappointing that it has taken so long, but it is pleasing that the bill is 
finally here. I am grateful to the minister’s adviser and departmental advisers who came to brief me today on the 
legislation. It was a very good briefing and I am very grateful to them for taking the time to do it. 

As a representative of the Mining and Pastoral Region in this place, I frequently travel great distances on 
Great Eastern Highway, Great Northern Highway and North West Coastal Highway. Although at various times 
of the year we can drive on some parts of those roads for hours without seeing another vehicle, at other times the 
roads are chockers. Most days we will see, particularly in the Pilbara, super quad 60-metre-long road trains, 
which are, thankfully, limited to 90 kilometres an hour. Particularly at this time of the year, we also see, and 
indeed for the last few months we have seen, a huge number of caravans and trailers on the road and, of course, 
we will see — 

Hon Sue Ellery: Cows. 

Hon STEPHEN DAWSON: We will see cows, but we also see Pilbara residents trying to navigate past the road 
trains and the caravans and trailers, and it can be frustrating. I know Hon Jim Chown represents the regions and 
he, too, would drive on some of these roads. It can be frustrating at times when we are trying to go about our 
daily lives and drive to Karratha or Newman for whatever and suddenly we are being slowed down by people 
who either do not usually drive on those roads or are speed-limited. However, we have speed limits in this state 
for very good reasons; it is about saving lives. There is no doubt that the road toll in this state is appalling. 

Looking at the Road Safety Commission’s website today, I learned that as at 12 September there have been 
128 deaths on our roads this year so far. Of those, 47 were in the metropolitan area, but 81 were on regional 
roads. We are almost at the 2015 yearly total for deaths on regional roads with about three and a half 
months to go in the year. That is appalling. No doubt more needs to be done. I think legislation such as 
the Road Traffic Legislation Amendment Bill (No. 2) 2015 helps make our roads safer and ensures that 
drivers obey the rules. 

As we know, this legislation amends the Road Traffic Act 1974, the Road Traffic (Administration) Act 2008, the 
Road Traffic (Authorisation to Drive) Act 2008 and the Young Offenders Act 1994. As was explained to me 
today, it is essentially a miscellaneous or an omnibus bill. This legislation amends a range of provisions and acts. 
It has been a few years in the making, so it is pleasing that we are finally here. 

Getting back to those statistics from today, there have been 128 deaths across the state, including 81 in the 
regions. The number of people in this state who drive without seatbelts still amazes me. I have looked through 
the statistics for the Pilbara, Kimberley, goldfields–Esperance and midwest–Gascoyne regions and they still 
show us that a significant number of the people who were killed or seriously injured were not wearing seatbelts. 
In the goldfields–Esperance region, 27 per cent of those who were involved in serious crashes were not wearing 
seatbelts; in the midwest, 17 per cent; in the Pilbara, 23 per cent; and in the Kimberley, 31 per cent. It is just 
unfathomable. I do not understand how and why people do not make putting on a seatbelt the first thing that they 
do when they enter a car, for goodness sake. Think of the number of deaths or serious injuries that could be 
prevented if people wore seatbelts. 

Also apparent from these figures is that a significant number of young Western Australians—that is, people 
between the ages of 17 and 24 years—are involved in these fatalities and serious crashes. In the case of the 
Gascoyne, it is 27 per cent; in the Kimberley, 25 per cent; in the Pilbara, 25 per cent; and in the goldfields–
Esperance region, 22 per cent. We really must do more to ensure that our young citizens in this state are driving 
properly and safely. With three and a half months to go, I hope our road toll starts to slow down and we do not 
see too many more deaths this year. However, I fear I am wrong and we will have a few more. 

It was explained to me that this bill introduces four main changes. One is the introduction of drug and alcohol 
restrictions for persons providing driving instruction to learner drivers. I have to say that I was very surprised. 
Road safety is obviously not my portfolio; however, I represent the shadow Minister for Road Safety in this 
place. I was shocked. I was amazed to hear today that a person teaching somebody to drive in their car could be 
under the influence, yet they can get away with it. 
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Hon Michael Mischin: Purporting to teach someone in your car! 

Hon STEPHEN DAWSON: I appreciate that interjection, Attorney General! 

For me, it would be unconscionable to get in the car to teach somebody to drive while under the influence of 
alcohol—a beer or any alcoholic drink at all, let alone with a blood alcohol reading above 0.02. I was amazed to 
hear that this restriction was not already in place. I am very happy to see this restriction included in the bill 
before us and that, as a result of the passage of this bill, the same limits will be in place as though they were the 
driver, which is a very good thing. 

The second major element of the bill relates to the introduction of an offence for careless driving causing death, 
grievous bodily harm or bodily harm. In this case it is another option for the courts. Driving dangerously and/or 
carelessly are not the same thing. It is very important that we specify that careless driving causing death is 
a different offence from dangerous driving. It is a good that the court will have the option to use these clauses in 
the bill. 

The third element was the power to require compulsory blood testing of suspected drivers involved in a traffic 
crash that resulted in death or serious bodily harm. I am aware that at the moment a number of other steps have 
to be followed before somebody can be compelled to provide blood. The minister’s second reading speech refers 
to this particular issue, which I will place on record — 

With respect of compulsory blood testing, the lack of adequate powers for police to require the 
compulsory blood testing of suspected drivers involved in a traffic crash that resulted in death or serious 
bodily harm was first identified by the findings of a 2004 coronial inquiry. 

In today’s briefing, the Attorney General’s advisers said that this related to a Blackwood River incident 
a number of years ago — 

This inquiry was into a crash in which two children who were passengers in a vehicle drowned after the 
vehicle was washed from a low-level river crossing. Police were not able to request the driver to 
provide a blood sample under section 66 of the Road Traffic Act 1974 as the four-hour time limit for 
taking blood had elapsed. In his findings, the State Coroner stated — 

Regrettably section 66 of the Road Traffic Act 1974 provides for very limited circumstances in 
which a member of the Police Service may require a driver to provide a sample of blood for 
analysis with a view to determining whether that driver has consumed medications or illegal 
drugs. 

I am pleased that that issue has been addressed. In his reply, perhaps the Attorney General can advise whether all 
of the coroner’s recommendations have been addressed in this legislation. I want the Attorney General to take 
that on board. 
This amendment bill essentially brings Western Australia into line with other states. Western Australia has been 
lagging behind other states on this issue for a number of years. This allows us to catch up. The first issue I raised 
was the introduction of alcohol and drug restrictions for persons providing driving instruction to learner drivers. 
I think that, too, is already in operation in a number of other states around the country. In fact every other state 
already has that in operation. Western Australia is just catching up to the other states. 
Another major element in this bill is a legislative framework for the enforcement of point-to-point speed 
enforcement. I am aware that this is a controversial inclusion in any bill. Some people out there have an issue 
with the introduction of point-to-point speed cameras as they are used in other places. At the moment, 
Queensland is doing something similar. I have no issue with it. The reality is that we have laws in 
Western Australia. We have speed limits in this country and in this state that people should stick to. 
A point-to-point speed enforcement trial will start next month along Forrest Highway. It will be a six-month trial 
of these new point-to-point cameras. I asked today whether a driver who was speeding at the first camera and 
was found to be speeding at the last camera, and the analysis showed that they were travelling above the 
110-kilometre limit for the journey, could be fined three times and I was told that they could be. A driver could 
be fined for speeding past the first post, past the last post, and fined for speeding all the way along. I was told 
that is the case. It may well be ridiculous, but the reality is if a driver is caught speeding in one place and they 
are caught speeding again somewhere else, this law allows for new point-to-point — 
Several members interjected. 
Hon STEPHEN DAWSON: I am unashamedly against speeding. I am unashamedly in favour of doing 
something to reduce the number of road deaths. Look at these figures—81 people in regional Western Australia 
have died over the past year. I do not have figures on how many were my constituents, but I would say a fair 
number of them were. Potentially a few of them were from the wheatbelt, but we need to do more. If 
point-to-point cameras are another way to stop speeding, I am all for it. 
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What I took from the briefing today is that enforcement or fines may not be issued as a result of the trial. Perhaps 
the Attorney General can confirm that for me. While the trial is in operation, will people be fined either at the 
start or over the course of the journey? I would be very grateful to know the answer to that. It is fair to say my 
mind was boggling when John Pintabona from WA Police explained the mathematical equation that will be used 
for the point-to-point measurement. He certainly knew his stuff. I do not propose to explain it this evening, but it 
seemed to make sense. Other people around the room nodded their heads, so they certainly understood it. 
Regardless of that, I think this is a good thing. It is another tool we can use to discourage people from speeding. 
Other major changes in the bill include the removal of an anomaly in the offence of driving without authorisation 
whilst under suspension or disqualification. Another change removes an anomaly limiting the time period to 
12 months for the commencement of a prosecution for an indictable offence under a road law. Some of these 
provisions fix a drafting error in last year’s bill and were in acts previously and last year’s bill removed them. 
The Road Traffic Legislation Amendment Bill (No. 2) seeks to include them in law again. Provisions in the bill 
also allow the option of reporting traffic crashes online to Western Australia Police. This, essentially, is 
a cooperative option between Western Australia Police and the Insurance Commission of WA. At first, I was 
concerned to think that we may be moving away from people having the opportunity to either ring or go into 
a police station to report a traffic crash. However, I am advised, and I am happy with the explanation, that no 
move will be made to compel people to use the internet. That would obviously be an issue for older people, for 
example, who may not have access to the internet. If they have to report a crash, they want to be able to pick up 
the phone or go into the local police station to talk to the officer in charge. I was pleased to be advised that this is 
still an option and there is no compulsion to use the internet. 
A new power for the Commissioner of Police to disclose Road Traffic Act information to a relevant authority or 
specified persons involved in an incident was also raised in the briefing. It was explained that that could 
potentially include other jurisdictions or that information could be provided to other government agencies. I was 
concerned that the provisions in this bill could potentially allow for information to be disclosed to a third party’s 
insurance company. However, I was advised that only somebody who represents a person’s interest can ask for 
disclosure. For other companies, that information will not be provided. Under the existing act, for a person to 
access this information, they have to apply under freedom of information to get just the bare minimum of details 
about someone who may have been involved in a crash with them. I am pleased that a provision in the 
Road Traffic Legislation Amendment Bill (No. 2) allows the Commissioner of Police to disclose information, 
but I am also pleased that there are limitations around the disclosure. 
Another element of the bill relates to a new power for the Minister for Police to approve or revoke the types of 
apparatus and equipment used to measure speed and distance. Again, I was surprised to learn that the 
Minister for Transport used to approve the use of such equipment. I think it makes perfect sense for the 
Minister for Police to have the power to approve or revoke it. I am pleased, too, to support these changes in the 
bill. The Minister for Police can approve or revoke the use of a number of other types of apparatus and devices 
used to ascertain the presence of alcohol and drugs in samples of breath, blood, urine and oral fluid. New powers 
for the Commissioner of Police can also certify a person as being competent to operate all types of 
breath-analysis equipment. Previously, the director of the ChemCentre held that power. However, this bill will 
allow the Commissioner of Police to make that certification. I asked whether this provision could mean that the 
Commissioner of Police could certify non-sworn officers to be able to operate these types of breath-analysing 
equipment. I was advised that, at the moment, only police officers are certified to use this machinery unless there 
is an internal affairs investigation of a police officer. In that case, unsworn officers of the department could be 
certified as competent to operate this type of equipment. I am also advised that that will not change. 
Another issue I was interested to hear about is the inclusion of the power to issue infringement notices based on 
photographic evidence for the offence of driving an unlicensed light vehicle. At the moment, if a person is 
driving an unlicensed light vehicle, they cannot be issued with an infringement notice based on photographic 
evidence, even though there may be evidence that they were driving the car. Because the car is unlicensed, those 
infringement notices could not be issued. Provisions in the bill will mean that any car under 4.5 tonnes, which is 
essentially any car that can be driven on a C-class licence, is now captured by these provisions. Regardless of 
whether the car is licensed, if you do the crime, you will do the time! 
I am pleased that a number of other issues are included in the bill. There was a lengthy debate on this bill in the 
Legislative Assembly. I do not propose to go over the same issues or ask the same questions. A number of issues 
were canvassed in the other place. I did have questions from reading the bill but, having read the Hansard, I was 
able to get the answers, so I will not drag the minister through the process of asking questions when I know the 
answers are already on the public record. 
In summary, the Labor Party supports this bill. It has taken a while to get here and it should not be delayed any 
further. As I said previously, any delay in road safety legislation about saving lives will just put more lives at 
risk. With those few comments, I again indicate that we support the bill. I commend the bill to the house. 
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HON LYNN MacLAREN (South Metropolitan) [8.56 pm]: I, too, rise to support the Road Traffic Legislation 
Amendment Bill (No. 2). The Greens support all the clauses in the bill. I want to thank the minister for the 
detailed briefing that we were provided with and the very many experts who met us and talked about their 
particular expertise. This includes the expert who went through the formula for how speed is going to be 
calculated from point-to-point cameras. “Boggling” is a good word, Hon Stephen Dawson. I appreciate the 
attempt to try to teach me how that figure will be arrived at; I just said, “Well, it’s got to be an average, right, to 
get to that point?” As I understand it, that trial is currently underway and we will know whether it has been 
successful. If it is successful, there is provision in this bill before us to implement point-to-point speed offences. 
The honourable member who spoke before me outlined quite well, I believe, all the key points; he certainly 
mentioned the ones that I was going to raise. For example, I was going to raise the ability to report crashes online 
and the extension of the ability to release information to insurance companies for the purpose of making an 
insurance claim. I will put just a bit more detail on that point. One clause amends the legislation to empower the 
disclosure of details, when they are sought by one of the parties to an incident, to the requesting party or to 
a person authorised by that party for this purpose. Are members following me? It is not very easy to follow but 
the upshot is that, when a person is involved in an accident where an injury occurs, sometimes the details of the 
people involved in the incident are not passed on to the right individuals to be able to file a claim, for example. 
I believe the commissioner now has the ability to pass on those details. It was kind of interesting to find out that 
the commissioner did not have that ability until now, but, from this point on, he will have that ability. I think all 
Western Australians will appreciate that.  
The explanatory memorandum has 47 pages. That can give members some idea of the complexity of this 
omnibus bill. The bill makes a series of amendments to four different acts. Those amendments seem to be very 
reasonable, hence the reason we are giving the bill our support. Normally when we get an omnibus bill, we have 
concerns about one or two clauses and we might seek to go into committee to find out more detail. As the 
honourable member who spoke before me has explained, these are very reasonable changes, and it is appropriate 
that we pass them quickly, because we are talking about road safety, which impacts people’s lives. 
I would mention only that the government has missed an opportunity in this bill. Although we support all the 
clauses in the bill, we would have liked to see a further amendment to section 63 of the Road Traffic Act. I have 
put this amendment on the notice paper in a separate bill. That is an amendment to establish a one-metre rule for 
cyclists. The government, in its response to the bill thus far, has indicated that there will be other opportunities to 
implement such a rule through regulations. In my view, the government has missed an opportunity in this bill to 
provide a safer experience for cyclists on our roads. The simple amendment that I have proposed is to insert after 
section 63 a new section that reads — 

A driver of a motor vehicle must, while following or passing a person on a bicycle on a road, keep 
a safe distance, between all parts of the vehicle and all parts of the person and bicycle, of at least — 
(a) if the speed limit applicable to the vehicle or the place does not exceed 60 km/h — I metre; 
(b) otherwise — 1.5 metres. 

This bill could have been improved had the government proposed to insert that new section. I encourage the 
government and the minister to pursue that amendment with haste. We know that cyclists may be injured if they 
come into contact with cars on the road. This bill contains very good provisions for people who ride trail bikes 
and go on the road temporarily to get to their favourite off-road facility or get to their nearby house. In this bill 
the government has gone to the extent of dealing with unlicensed motorised bikes on our roads to try to curtail 
that activity and improve road safety. If the government had taken the next step in this bill of improving safety 
for cyclists on our roads, that would have been warmly received by cyclists in Western Australia. I therefore ask 
the minister to address in his second reading reply why that opportunity was forgone on this occasion, and 
whether he has any intention of proposing an amendment to improve safety for cyclists on our roads, because 
that is certainly something that I would consider in this bill. With those brief words, I indicate that the Greens 
will be supporting the bill. 
HON JACQUI BOYDELL (Mining and Pastoral) [9.03 pm]: I rise to make some brief comments on the 
Road Traffic Legislation Amendment Bill (No. 2) 2015. Of course, the National Party is in support of the bill, 
because anything that will make the lives of the people whom we represent and the people of Western Australia 
safer is a good thing. 
I want to comment on some of the amendments in the bill. I was surprised to learn, as have other members who 
have commented, that it is currently not an offence for a person who is instructing a learner driver to be over the 
legal blood alcohol level. I have spoken to many people who believe that it is currently an offence, and I have 
said no, it is not currently an offence, because this amendment is now before this house. This amendment is, 
therefore, exceptionally important. We need to provide good role models to young people in teaching them how 
to drive on our roads. Three of my children drive. My daughter has just passed her learner’s permit. It concerns 
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me that a person who is instructing a young driver who is inexperienced may be under the influence of alcohol. 
Therefore, I certainly support that amendment. 
I have had a concern from the outset, certainly after my first briefing on this bill, and after discussion in our party 
room on these amendments, that this bill may have an unintended consequence for people. The bill provides that 
if a person is convicted of an offence and is sentenced to imprisonment, and is also disqualified from holding or 
obtaining a driver’s licence, that disqualification may not be served concurrently but must be served at the end of 
the person’s sentence. I would like the minister in his response to explain how he will manage within 
government to provide support services for people who have served a term of imprisonment for a serious 
offence. I agree entirely that people who cause grievous bodily harm or kill people on the roads should be 
sentenced. However, once a person has served their sentence, they are entitled to obtain a driver’s licence and 
come back into society. A driver’s licence enables people to return to paid or voluntary work, or to access 
rehabilitation. I do not think it is the intention of any member of this government or this house that when people 
leave prison, they are not able to obtain a driver’s licence and go back to work. At the end of the day, we are 
talking about rehabilitation and enabling people to re-engage with the community. These people will end up 
living next door to me and my family and to other members and their families. I would rather that a person had 
the opportunity to get a job and engage with a community group or sporting organisation, or engage in 
rehabilitation, because that person will be a much better citizen of our community as a result. I reiterate that if 
people are found guilty of an offence, they should serve a term of imprisonment. I would suggest that they serve 
a longer sentence. However, we should not make people double dip. When they have served their sentence, they 
have served it. They should then be supported so that they can be part of the community. The ability to obtain 
a driver’s licence is one way in which these people can be supported. 

If the government is imposing these types of sentences on people, I hope it is not working in a silo. I hope that 
the Department of Corrective Services, which is trying to rehabilitate people and decrease the number of repeat 
offenders, will look at providing a support mechanism for these people, who will be left without access to a job 
and without support from the structure of government, to enable them to get back to being working members of 
society. I hope that an increase in the number of repeat offenders is not an unintended result of that clause in the 
bill and, although I support the bill, that is a concern. Through the Department of Corrective Services, we need to 
look at how we can assist people so they do not become repeat offenders. We do not want to inadvertently create 
recidivist behaviour because we are putting a roadblock in the way of someone returning to being a full-time 
member of their community. 

HON NICK GOIRAN (South Metropolitan) [9.10 pm]: I rise, I suspect fairly briefly, to contribute to the 
consideration of the Road Traffic Legislation Amendment Bill (No. 2) 2015. At the outset I indicate that my 
contribution will be somewhat brief because I did not necessarily expect us to move at the pace that we have 
today to get to this matter today. Nevertheless, it is an important bill and I want to make some brief remarks on 
one particular aspect of it. 

I support a significant majority of the bill, but I would like to distance myself somewhat from one element. 
I regret that I have been away from the chamber on urgent parliamentary business this evening, so I am not 
familiar with the position taken by the other parties, but given the pace at which things have moved today, 
I anticipate that is somewhat of a signal that the opposition and the Greens support this bill. Be that as it may, 
I was interested in the contribution just made by Hon Jacqui Boydell, who wanted to raise one particular matter; 
likewise, I will raise one issue, although it is not the same as that which the honourable member raised, but 
I thank her for drawing that issue to our attention. 

The matter that causes me some trouble with this bill—I look forward to being persuaded about it as the bill 
continues its passage through the house—is part 3, division 1. For the benefit of members, that portion of this 
bill will make amendments relating to careless driving. It is quite a number of months since I have looked at this 
bill, so members will forgive me if I am not 100 per cent as prepared as I would like to be this evening for this 
debate, but as I recall, when last considering this bill earlier in the year, the careless driving provision is a new 
one. This bill will insert into the law of Western Australia a new offence, which will be careless driving cause 
death, grievous bodily harm or bodily harm. That is not an offence that currently exists. In essence, at the 
moment we have a regime that covers careless driving, dangerous driving and reckless driving. This will be 
a new offence by which someone can be prosecuted for careless driving causing death, grievous bodily harm or 
bodily harm. As I recall, this provision will have a maximum jail sentence of three years. The concern I have—
as I say, I am open to be persuaded on this, so I will be interested in the views of other members on it—is that it 
troubles me somewhat that we will be passing a law creating a new offence of careless driving causing death 
with a maximum jail sentence of three years. I explain it in this way. There has been much debate over the years 
about hoon drivers. If a person is driving in a reckless fashion down Kwinana Freeway at, let us say, 50 or 
60 kilometres an hour above the speed limit, that would be defined as reckless diving. If the person caused 
a death, bodily injury or grievous bodily harm to anybody, I anticipate that, unanimously, the members of this 
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chamber and the community would agree the person should be jailed. That is reckless driving. Dangerous 
driving is, of course, something not quite as heinous as reckless driving. I remember in a briefing into this matter 
earlier in the year a case was brought to our attention in which, I think, a foreign student or somebody who was 
here temporarily was driving a vehicle when a fly was caught behind the person’s spectacles and the person lost 
control of the vehicle and a death ensued, and this person was convicted of dangerous driving. I remember being 
troubled by that at the time because, frankly, that could happen to me or to anybody else, and I was somewhat 
mortified that the person was even charged with dangerous driving. I recall that the result in the case was that 
this individual pleaded guilty and, fortunately, there was a suspended jail sentence in that case. What troubles me 
is that under the existing law this person who committed an act that I do not perceive as being dangerous driving 
was charged with dangerous driving. Here we are inserting a new offence of careless driving causing death, so it 
is not quite as heinous as what that person has done. 

What would be an example of careless driving? Driving to Parliament today there was much talk about the use of 
mobile phones. Again, frankly, if an individual drives their motor vehicle down Kwinana Freeway and is busy 
posting on Facebook or something like that, that is definitely not careless driving; at a minimum, that is 
dangerous driving. Careless driving to me would be something like a person driving their motor vehicle in 
Western Australia on a hot summer’s day and because the temperature in their car was a little too warm, they 
were adjusting the air conditioning in the vehicle, or they were tired of listening to AM radio and they switched 
over to FM radio for something different and they changed the dial. They are momentarily not watching what is 
in front of them while they are changing a very small thing in their vehicle, and a freak accident occurs and 
somebody dies. That would be what I would describe as careless driving causing death. I am troubled that the 
case of the person who lost control of their vehicle when a fly was caught between their spectacles causing death 
was convicted of dangerous driving. We are now going to insert this new provision of careless driving causing 
death. At this point, subject to being persuaded, I could probably live with the fact that we will have a new 
offence, but the fact that it could attract a jail sentence of up to three years troubles me. 

Hon Lynn MacLaren: Is it mandatory? 

Hon NICK GOIRAN: It is not a mandatory sentence, as I understand from the briefing earlier this year. If it 
were mandatory, I would absolutely have an enormous problem with it. Nevertheless, it troubles me that there 
could conceivably be a circumstance in which somebody is driving their motor vehicle, as I say, in a careless 
fashion, which must be distinguished from dangerous driving and reckless driving. I have no difficulty with 
people who are driving recklessly being sentenced to a jail term and in certain circumstances the same for 
dangerous driving. 

Hon Sue Ellery: In the case of the fly and spectacles, was the person charged because there was no option?  

Hon NICK GOIRAN: That was suggested to me during the briefing, but it still troubles me that, in that 
particular instance—let us assume that the charge is available now—that person could still be convicted of 
careless driving causing death, with a maximum jail sentence of three years; it is a fact that a person who has 
committed an act of careless driving can possibly be given a jail sentence. The issue here is that the community 
will say, “Yes, but someone has died”, and because somebody has died there has to be a substantial penalty for 
this. The problem I have with that is that there is no intent by the person driving the vehicle to cause death. This 
has been a freak accident, sadly, as much as we know that there is a road safety issue in our community. As 
I mentioned earlier, the debate has been going on about the use of mobile phones, but the person using a mobile 
phone while driving is not committing careless driving; it is something more substantial than that. We are not 
dealing here with a mobile phone situation; we are dealing with a careless act. 

Hon Michael Mischin: He has committed at least careless driving. Whether it is more than that is another issue, 
but it is at least careless. 

Hon NICK GOIRAN: That is right. It is at least careless driving in order to be charged with this offence. It just 
so happens that that careless driving by individual A could be the exact same act as that of individual B, yet one, 
through a freak act of nature, happens to cause death and the other does not. They have both committed the same 
act but one potentially goes to jail for three years while the other does not. That is the issue that troubles me. 
I am not yet persuaded that we ought to be doing this, and if we are, I am not convinced that the maximum 
penalty should be three years’ imprisonment when one considers, as was put to me earlier in the year, that no 
other Australian jurisdiction has a penalty of three years’ imprisonment. We will be king of the mountain—
whatever we want to call it—in setting the maximum penalty for careless driving causing death. I would like 
some assistance in being persuaded why it is necessary for us, firstly, to have this offence; secondly, that it 
should require a penalty of a jail term; and, thirdly, that we should go above and beyond what every other 
Australian jurisdiction is doing in imposing a maximum term of three years. It was explained to me earlier in the 
year that one or two other jurisdictions in Australia have a maximum penalty of two years. 
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I would still like to be persuaded that it is even necessary to have a jail sentence for an act of careless driving. It 
is not a straightforward matter. I accept that there is a call, if you like, in the community, whenever there is 
a death, that someone must be blamed and must pay the price. I understand why emotions run as high as they do 
on issues such as this, but I fear, using Hon Jacqui Boydell’s phrase, unintended consequences. It could be any 
one of us. If this law was in place tonight, as we drive home tonight, any one of us could have a moment of 
inattention at the wheel, which is careless driving, and a freak accident could occur, causing the death of 
someone. We, as the driver in that situation, will live with that for the rest of our life, and be absolutely mortified 
that it has occurred. There was zero intent, naturally; it is just one of those things that happens. I am not too sure 
that, as a community, we are that much better served, if it were a member of Parliament, that that person should 
potentially go to jail for three years. That is the issue that I would like some clarification on. I apologise to 
members that I am not better prepared for the debate this evening but, as I said, it was brought on at short notice. 
I look forward to the continuation of the debate. 

HON MICHAEL MISCHIN (North Metropolitan — Attorney General) [9.24 pm] — in reply: I thank the 
opposition, through Hon Stephen Dawson, for its indication of support for the Road Traffic Legislation 
Amendment Bill (No. 2) 2015. I also thank Hon Lynn MacLaren for her indication of the Greens’ support for 
this bill, and I am sure that the Minister for Police will be delighted when I report to her that 
Hon Lynn MacLaren found nothing wrong with the legislation. 

Hon Lynn MacLaren: Apart from one omission. 

Hon MICHAEL MISCHIN: Apart from only one omission, which I shall get to shortly. I thank Hon Nick Goiran 
for his comments and contribution to the debate, and I will have a bit to say about that as well. I will try to keep this 
in short order, because I do not want to delay the progress of this bill more than is necessary. 

I refer to Hon Stephen Dawson’s comments and question about whether the recommendations of the coroner 
who was dealing with that Blackwood River tragedy have been addressed. Yes, they have; the four-hour time 
limit is being extended to 12 hours, which was one of the observations of the coroner. The police will now be 
able to take blood samples from drivers involved in incidents that result in death or serious bodily harm. It is my 
advice that those were the effective recommendations arising out of that incident, because it denied the coroner, 
amongst others, the ability to determine whether the driver of that vehicle was under the influence of liquor or 
drugs at the time and hence the ability of the coroner, at the very least, to come to a conclusion about the 
circumstances of the death that would explain how that incident arose. 

There will be no average speed enforcement in the point-to-point trial that is currently underway. The trial 
commenced before these amendments were formulated. There is still a way to go in terms of the certification of 
distances, the preparation of evidentiary certificates, and certification of equipment. All sorts of things need to be 
done that are only effected once this legislation comes into effect. Apart from that, it is my understanding that 
the purpose of the trial is to ensure that the back-end systems, for want of a better term—the technology to 
process the information being obtained from these cameras—is satisfactory, so that it can be used operationally, 
for the purposes of enforcement. At this stage, that will not happen. It is expected, as I understand it, that the 
point-to-point system will become fully operational in mid-2017, once the feasibility trial is completed and the 
results are evaluated. 

Hon Lynn MacLaren raised what she considered to be an omission in the bill; that is, in respect of cyclists. The 
amendments will increase the penalty for the current offence of careless driving. The new offence of careless 
driving occasioning death, grievous bodily harm or bodily harm should address the issue of careless driving 
resulting in harm to a cyclist. I know that Hon Lynn MacLaren and some interest groups claim that a minimum 
distance should be specified that drivers should maintain from cyclists. Those sorts of things can work 
counterproductively, because drivers may believe that they are judging a metre or a metre and a half, or whatever 
it happens to be, and that that is all they need to do. There is already a requirement that drivers drive with all due 
care and attention, and a charge of careless driving is the consequence if they do not. Careless driving causing 
death, grievous bodily harm or bodily harm will be the offence charged if they fail to drive with all due care and 
attention. There is already a requirement—I think it is in the traffic code—for a driver to keep a safe distance 
from cyclists. That safe distance may vary depending on the circumstances. What might be a safe distance 
travelling at five kilometres an hour may not be safe at 60 kilometres an hour. To prescribe a distance that has to 
be kept can be problematic. There are difficulties in judging whether someone has infringed that, and if one is 
looking at the consequence or the manner of driving more generally, one does not have to look at whether 
a minimum distance is being kept, just whether or not it is creating a hazard for the cyclist. 

We feel that the legislation as amended will cover those eventualities. I know there is some certainty in terms of 
distances that has become attractive to those who are concerned about cyclists. I have to say, one of the hazards 
created by cyclists is to pedestrians. When I floated at one stage the idea that perhaps there ought to be 
a prescription to say that all cyclists have to maintain at least one metre’s distance from pedestrians when they 
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are crossing roads and the like, cyclists oddly enough took offence, yet some of them travel at quite a furious rate 
through pedestrian-invested areas. I think the better means of going about this is through the manner that the 
government has adopted, which is to prescribe greater consequences for the act of careless driving and, in 
situations in which an act of careless driving has consequences of harm to someone, to provide for an adequate 
sentencing range beyond the $600 penalty that that offence currently carries, from which a tribunal can impose 
an appropriate penalty, including disqualification from driving. 

That leads me to the issue raised by Hon Nick Goiran. I have to say that I am unfamiliar with the fly in the 
spectacles case, but I would be surprised if anyone were to be charged with an offence if that were, in fact, the 
case, as opposed to being the defence raised by the accused. Careless driving—like dangerous driving and 
reckless driving—focuses on the quality of the driving for which the driver is responsible. If the driver is not 
responsible for the behaviour of the vehicle because, for example, they have been stung by a bee, attacked by 
hornets or have had their vision impeded by a fly, and an incident occurs, we still look at the quality of the 
driving for which the driver is responsible. When we are looking at careless driving, sure, it is driving without 
due care and attention, but if there is an intervening force, some interference that results in the driver losing 
control of the vehicle, the driver cannot be held responsible for that. Those are provisions of the Criminal Code 
that apply to all manner of criminal offences in Western Australia, unless they are strict liability–type offences 
for which specific provision is made. 

Unfortunately, the coroner identified in a particular case in 2011 that the penalty for careless driving—driving that 
has not met the standard of being dangerous in all the circumstances to any person or to the public, but is driving 
without due care and attention that has resulted in serious consequences—is an absurdly low one of $600. That has 
been corrected by increasing the penalty for that basic offence, but it was thought meet that we craft a specific 
offence for situations in which there has been a serious consequence to a member of the public, hence the potential 
for a term of imprisonment of up to three years and disqualification from driving. It must be said that imprisonment 
for three years is a maximum. I would have thought it very unlikely, unless the careless driving came pretty close to 
dangerous driving but was not quite—it is a sliding scale and there is no clear delineation between types of driving 
of that character—that there would even be a term of imprisonment. However, it may be that the person has an 
egregious criminal history of appalling driving behaviour over time. If someone is constantly being charged with 
infringements of the road rules that may not have resulted in harm, more through good luck than good management, 
and constant infringements of the provisions relating to their quality of driving and, on this occasion, the careless 
driving has resulted in death, grievous bodily harm or bodily harm to some person, then, yes, a magistrate may be 
inclined to impose a term of imprisonment in order to indicate — 
Hon Nick Goiran interjected. 
Hon MICHAEL MISCHIN: Careless driving causing death will still be a summary offence. As it is an 
alternative to dangerous driving causing death, it can be punished by a District Court judge if the more serious 
charge is not proved. 
There may be a basis for imposing some form of condign punishment by way of imprisonment because of not 
only the character of the driving or the result, but also the fact that previous penalties have not deterred that 
person from driving in a careless fashion or worse in the past, but without any serious consequence. The 
government considers that such an offence is warranted and that three years is not inappropriate in the scheme of 
things, particularly as we are not breaking it up into three different offences. It covers the most serious 
consequence of death, but also anything that is down the scale, and allows a court an appropriate range of 
sentencing options, depending on the circumstances and on the need for general deterrence and specific 
deterrence by way of punishment, having regard to all the circumstances and the offender’s driving history. 
Hon Jacqui Boydell raised the issue of rehabilitation and punishment as well. Her concern appears to be that we 
will be prescribing that the terms of disqualification from driving consequential upon punishment for the offence 
for which the offender is being dealt with will be cumulative upon any term of imprisonment. Firstly, a little bit 
of history. The Sentencing (Consequential Provisions) Act 1995 repealed section 75(4) of the Road Traffic Act 
and inserted a similar provision in section 105 of the Sentencing Act 1995, which was being passed at that time. 
Section 75(4) of the Road Traffic Act had provided that in situations in which a person convicted of an offence 
was sentenced to imprisonment and disqualified from holding or obtaining a driver’s licence for a period, the 
period of the disqualification was to be computed from the date of the driver’s release from imprisonment, 
whether on parole or otherwise. The situation was, back then, that they would serve their term of imprisonment 
and any disqualification consequent upon the sentence would be served once they had completed their term of 
imprisonment, which is what we are reverting to now. Unfortunately, the provisions of section 75(4) were not 
replicated in full in section 105 of the Sentencing Act, and that resulted in the period of an offender’s 
disqualification from holding or obtaining a driver’s licence being served concurrently with an imprisonment 
sentence, and the offender therefore not suffering the penalty of being denied the liberty to drive. That 
discrepancy was highlighted in 2013 when one Melissa Waters was convicted of dangerous driving causing the 
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death of an eight-month-old baby. She was about to be released from prison on parole and her driver’s licence 
was also disqualified for three years. The majority of her driver’s licence disqualification was, in effect, absorbed 
while she was imprisoned, so she did not suffer that three-year disqualification. That is the mischief we are 
trying to overcome. It seems, with respect, to be wrong for someone to be disqualified and prevented by law, by 
solemn order of the court, from driving for a period, having demonstrated the fact that they are a bad driver to 
the point of being criminally culpable, only to have that period of disqualification cut out while they are 
imprisoned, particularly if the offence was so serious as to require them to be imprisoned. We are amending the 
Road Traffic (Authorisation to Drive) Act to provide that a person convicted of Road Traffic Act offences who 
are sentenced to imprisonment are disqualified from holding or obtaining a driver’s licence for a period 
commencing from the date of their release from prison. In any event, the bill provides that in certain 
circumstances extraordinary drivers’ licences can be granted if the court is persuaded it is necessary for 
a person’s employment and the like, but lesser offences carry mandatory disqualifications and people may be 
prevented or impeded from exercising their ability to drive, which may affect their employment prospects. If it is 
serious enough for the offender to go to jail, it is serious enough for them to be denied a term of driving after 
that. We will have to agree to differ on that point. Nevertheless, I appreciate members’ support for the bill. 
Question put and passed. 
Bill read a second time. 
Leave granted to proceed forthwith to third reading. 

Third Reading 
Bill read a third time, on motion by Hon Michael Mischin (Attorney General), and passed. 
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